elels)c

VIETNAM INTERNATIONAL LAW FIRM

TRANH CHAP HOP PONG MUA BAN HANG HOA NOI DIA TAI VIET NAM: RUI RO PHAP LY &
CAC GIAI PHAP CHO DOANH NGHIEP (ENGLISH VERSION BELOW)

1. Tong quan: Khi tranh chap thwo'ng mai bat dau tir nhirng van dé van hanh

Hop déng mua ban hang hda la nén tang cha nhiéu hoat ddng kinh doanh, tir cung (rng nguyén
vat liéu, may mdc, linh kién dén phan phéi hang hda va phuc vu sdn xuat. Tuy nhién, ngay ca
khi cac bén d3 ky két hop dong va duy tri quan hé thuwong mai trong thoi gian dai, tranh chap
van c6 thé phat sinh tir nhitng van dé tudng chirtng mang tinh van hanh nhu chat lvong hang
héa, tién d6 giao nhan, hé so thanh todn hodc quy trinh nghiém thu.

Trén thuc té, tranh chap khdng nhat thiét bat ngudn tir viéc mot bén ¢d y vi pham hop dong.
Nhiéu trwdng hop xuat phat tir didu khodn chwa dd rd rang, quy trinh phéi hop thiéu théng
nhat hodc viéc khéng lwu gitr day dd tai liéu chirng minh qua trinh thye hién nghia vu.

Dai vdi giao dich mua ban hang hda ndi dia thuéc pham vi diéu chinh clda phap luat Viét Nam,
Luat Thwong mai 2005 la mét trong nhitng can c& phap ly trong tam. BO luat Dan sy 2015
cling cé vai tro b6 sung trong pham vi phu hop, cling véi cac quy dinh chuyén nganh va phap
luat vé té tung hodc trong tai tuy tirng vu viéc.

Nhirng nhém tranh chdp phé bién bao gém:

e Hang hda khoéng dap tng tiéu chudn chat luvgng, quy cach hodc sé lugng theo hop
dong.

e Giao hang cham, giao thiéu, giao sai ching loai hoac khéng giao hang.

e Cham thanh toan, tlr chdi thanh todn hodc khau trir cong no.

e BA&t déng vé phat vi pham, 13i chdm trd va boi thudng thiét hai.

e Tranh chap vé bado hanh, déi tra, tir ch6i nhan hang hodc chdm dirt hop déng.

e Tranh chap vé thoi han khiéu nai, thoi hiéu khdi kién va chirng c&r chirng minh yéu cau.

Diém quan trong la viec mot bén cho rang déi tac vi pham hop dong khong déng nghia véi
viéc bén d6 dwong nhién dwoc mién thuc hién nghia vu cila minh hodc cé quyén ap dung moi
ché tai mong mudn. Quyén va nghia vu cia mdi bén can dwoc xac dinh trén co s& hop dong,
quy dinh phdp luat va chirng c& cha vu viéc.
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Vi vdy, quan tri hop dong hiéu qua khdng chi dirng lai & viéc soan thdo diéu khodn ma con
phai bao gdm quy trinh phat hién vi pham, théng bao, khic phuc hau qua va bao toan chirng
cu.

2. Khung phap ly ap dung doéi véi tranh chap hgp déng mua ban hang héa

2.1. Nhirng van ban phap luit can lwvu y
Khi danh gid mét tranh chap hop déng mua ban hang héa néi dia, doanh nghiép can xéc dinh
dung ban chat giao dich va pham vi dp dung clta cac quy dinh phap luat lién quan.

Cac van ban va nhédm quy dinh trong tdm gém:

e Ludt Thuong mai 2005: diéu chinh hoat ddng mua béan hang hda va cac van dé lién
quan dén thuc hién hop déng, ché tai thwong mai, khiéu nai va gidi quyét tranh chap.

o BO luat Dan sy 2015: b6 sung cac quy dinh vé giao két, gii thich, thuc hién hop dong
va trach nhiém dan su trong pham vi ap dung phu hop.

e Luat Trong tai thwong mai 2010: ap dung khi cdc bén Iwa chon trong tai thwong mai
va dap &ng céc diéu kién phap luat quy dinh.

o B0 luat T6 tung dan sy: diéu chinh trinh ty, tha tuc gidi quyét tranh chap tai Toa an.

e Phéap luat chuyén nganh: cé thé bao gdbm quy dinh vé chat lwgng, tiéu chuin, do lwdng,
an toan san pham hodc céc yéu cau riéng déi vdi loai hang hda duoc giao dich.

Khi tra ciru Luat Thuong mai, doanh nghiép c6 thé tham khao Van ban hop nhat s6 113/VBHN-
VPQH ngay 27/8/2025 duwoc néu trong tai liéu phap ly ngudn, dong thoi kiém tra tinh trang
hiéu luc va cac sira d6i, b6 sung cé lién quan tai thdi diém ap dung.

2.2. Xac dinh ding yéu cau phap ly trwdc khi x{r ly tranh chap
Khéng phai moi yéu cau phét sinh tir hop déng déu cé cung can c phap ly.

Chéang han, yéu ciu thanh toén tién hang khéc vdi yéu cau boi thuong do giao hang khong dat
chat lwvong. Twong ty, yéu cau tinh 13i trén khoan tién hang chdm thanh todn can dugc phan
biét véi yéu cau phat vi pham hodc béi thuong thiét hai.
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Viéc xac dinh sai ban chat yéu cau cé thé dan dén ap dung khong dung diéu kién phat sinh
trach nhiém, co s& tinh tién hodc mdc thoi gian cé y nghia phap ly.

Dai véi doanh nghiép c6 vén dau tu nudce ngoai (FDI), can danh gid thém cac yéu té lién quan
néu giao dich cé yéu td nwdc ngoai, bao gdbm luat ap dung, tham quyén giai quyét tranh chap,
ngén ngit t6 tung va kha nang cong nhan, thi hanh phan quyét. Tuy nhién, viéc mot doanh
nghiép cé von dau tu nwdc ngoai tu than khong 1am thay d6i cac nguyén tac co ban ap dung
cho giao dich mua ban hang hda ndi dia thudc pham vi diéu chinh cta phap luat Viét Nam.

3. Sdu nhém tranh chap phd bién va cach kiém soat rii ro

3.1. Tranh chap vé chat lvong, quy cach va sd lwong hang héa

Tranh chap vé chat lvgng thudng phat sinh khi hang héa thuc té khdng dap (ng thong sé ky
thuat, mau d3 duyét hoic tiéu chuan chat lvong theo hop dong. Cac trwong hop khac bao
gdbm giao thiéu s6 lvgng, sai ching loai, hu hong trong quad trinh van chuyén hodc xuat hién
khuyét tat sau khi hang héa dugc dua vao st dung.

M6t van dé thudng gay bat dong 1a thdi diém va phuong phap kiém tra hang hda. Néu hop
dong khong quy dinh rd cach 1ay mau, thl nghiém, nghiém thu hodc x& ly hang khdng phu
hop, cac bén co thé khéng thdng nhat dugc can c xac dinh vi pham.

Tl géc d6 phap ly, bén ban cé nghia vu giao hang phu hop véi hop déng theo cac quy dinh ap
dung. Tuy nhién, viéc xac dinh hang hda cé phu hgp hay khong con phu thuéc vao noi dung
cam két, tai liéu ki thuat, didu kién giao nhan va chirng c thyc té.

Doanh nghiép nén luwu y:
e M6 ta rd ching loai, m3 hang, thong s6 k§ thuat va tiéu chuan chat lvong.
e Xac dinh dung sai dwgc chip nhan, phwong phép kiém tra va tiéu chi nghiém thu.
e Quy dinh thoi han kiém tra, 1dy mau va quyén yéu cau giam dinh.
e Thiét 1ap co ché& x{r ly hang 16i, giao thiéu hodc khdng phu hop.

o Phan biét 16i cé thé phat hién khi giao nhan véi khuyét tat an phat sinh hodc chi dwoc
phat hién trong qua trinh sir dung.
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V& chirng c, bién ban giao nhan, két qua kiém dinh, hinh anh, dit liéu vé s6 16 hodc s6 sé-ri
va tai liéu vé diéu kién bao quan cé thé déng vai trd quan trong. Cac phan anh chi dugc trao
d&i qua dién thoai nhung khéng duoc ghi nhan bang vin ban thuwong gay khé khan khi can
chirng minh ndi dung khiéu nai.

3.2. Tranh chép vé giao hang cham, giao thiéu hodc khéng giao hang

Viéc giao hang khong dung tién d6 cé thé anh hudng truc tiép dén k& hoach san xuat, hoat
doéng phan phéi va nghia vu cla bén mua déi véi khach hang cia minh. Thiét hai cé thé bao
gdbm chi phi mua hang thay thé, chi phi lvu kho hodc tén that do gidn doan hoat déng, tuy
thudc vao chirng clr va diéu kién phap luat dp dung.

Khi phét sinh tranh chap, can xac dinh:
e Thoihan giao hang va lich giao theo tirng dot.
o Diéu kién tién quyét ma bé&n mua phai dap rng dé bén ban giao hang.
e Trach nhiém van chuyén, béc d&, bado quan va mua bao hiém.
e Nguyén nhan cham giao va kha nang ap dung cdn c& mién trach nhiém.

e Can ck yéu cau giao bu, thyc hién ding hgp déng, phat vi pham, béi thwong hoic
chadm dirt hop doéng.

Luat Thuong mai quy dinh nhiéu ché tai déi vdi vi pham hop déng. Tuy nhién, diéu kién ap
dung va hau qua phap ly cla tirng ché tai khéng giéng nhau. Dac biét, viéc tam ngirng, dinh
chi hodc hiy bd hgp déng can dugc xem xét theo cdn cl luat dinh hodc thda thuan hop 1€,
thay vi chi dya trén danh gid cht quan cdia mot bén.

Khuyén nghi: Hop ddng nén xac dinh rd lich giao hang, co ché théng bdo nguy co cham giao,
quyén mua hang thay thé va trach nhiém déi véi phan hang giao thi€u. Véi hang hda phuc vu
day chuyén sdn xuit, doanh nghiép nén cé phuong an ngudn cung du phong va quy trinh
théng bdo sém khi cé nguy co gidn doan.

3.3. Tranh chap vé thanh toan va déi chiéu céng no

Tranh ch3p thanh todn khdng chi xuat hién khi bén mua khéng tra tién ding han. Cac bén con
c6 thé bat dong vé tinh day dd cha ho so thanh toén, diéu kién nghiém thu, viéc phan bé
khodn tién d3 thanh todn hodc quyén khau trir cong no.
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Mot tinh hudng thudng gdp 1a bén mua cho rang bén béan giao hang 16i nén gitt lai tién hang.
Nguoc lai, bén ban cho rang khoan tién d3 dén han va yéu cau thanh toan day da, dong thoi
tinh |3i cham tra.

Trong trudng hop nay, can phan biét nghia vu thanh toan tién hang vdi yéu cau doc lap vé
phat vi pham hodc bdi thudng thiét hai. Viéc mot bén cé khiéu nai d6i vdi d6i tac khéng duong
nhién lam mat nghta vu thanh todn; quyén khau trlr, bu trir hodc tam git tién can dugc xem
xét dwa trén hogp déng va quy dinh phap luat ap dung.

DE gidm thiéu rdi ro, hgp ddong nén quy dinh:
e Ngay dén han va sy kién lam phat sinh nghta vu thanh toan.
e Thanh phan ho so thanh todn va th&i han kiém tra ho so.
e Co ché ddi chiéu, xac nhan cong no.
e Th ty phan bd khodn thanh toan.
e Cach x{ ly phan cdng ng khdng cé tranh chap.

o Diéu kién va pham vi tam giit tién khi chi m6t phan hang héa hodc héa don bj khiéu
nai.

Dai véi giao dich cé nhiéu don hang hodc héa don, doanh nghiép nén thuc hién déi chiéu
céng no dinh ky va luu gilt xac nhan cla céc bén dé han ché tranh chip vé s6 du thuc té.

3.4. Tranh chap vé bdo hanh, ddi trd va khuyét tat an
Diéu khoan bao hanh chi ghi nhan th&i han ma khéng quy dinh quy trinh thuce hién thudng
khéng du dé giai quyét cac bat dong khi hang hda phat sinh 16i.

Nhitng ndi dung can dugc [am rd bao gdm thoi diém bat dau bdo hanh, pham vi 16i dwoc bao
hanh, trvdng hop loai trir, thdi han phan hoi, théi gian stra chira hodc d6i hang va trach nhiém
thanh todn céc chi phi lién quan.

Da&i vdi khuyét tat 4n, doanh nghiép can phan biét gilta viéc nghiém thu hang hda khi giao
nhan va viéc phat hién 16i trong qua trinh st dung. Bién ban giao nhan khong nén mac nhién
duoc coi la can clr loai trir moi khiéu nai vé chat lvgng, néu hop déng va phép luat dp dung
khéng c6 co s& cho két luan do.



elels)c

VIETNAM INTERNATIONAL LAW FIRM

Dic biét, thai han bdo hanh va thoi han khi€u nai theo Luat Thuong mai la hai van dé cé lién
quan nhung khéng déng nhat. Doanh nghiép can thiét ké riéng cac co ché nay, trdnh méau
thuln gitra dieu khoan nghiém thu, bao hanh, khi€u nai va trach nhiém khac phuc.

3.5. Tranh chap vé phat vi pham va béi thudng thiét hai
Phat vi pham va boi thudng thiét hai 13 hai ché tai cé diéu kién dp dung khac nhau.

Theo Diéu 300 Luat Thuong mai 2005, phat vi pham vé nguyén tic can cé théa thuan giira cac
bén, trir trudng hop phép luat ¢ quy dinh khac. Theo Piéu 301, mirc phat théng thudng
khéng qué 8% gid tri phan nghia vu hop déng bi vi pham, trir cic truwdng hop ngoai lé theo
luat dinh.

Vi vay, diéu khoan quy dinh chung rang “moi vi pham déu bj phat 10% gia tri hop dong” cé

.....

thé phat sinh rdi ro vé tinh phu hop véi gidi han phap luat. Co s& tinh phat cling can dugc xac
dinh dlng theo phan nghia vu bj vi pham, thay vi mac nhién |ay toan bé gia tri hgp déng lam
can cu.

Dai vdi boi thudng thiét hai, cdc Diéu 302-305 Ludt Thuong mai dat ra nhirng yéu cau trong
tdm vé hanh vi vi pham, thiét hai thyc t€, quan hé nhan qua, nghia vu chirng minh va trach
nhiém han ché t6n that.

Cac khodan t6n that cé thé dwoc xem xét tly vu viéc bao gom:
e Chi phi mua hang thay thé.
e Chiphi kiém dinh, phan loai, van chuyé&n hodc xt ly hang 16i.
e Chi phi stra chita, thay thé& va khac phuc hau qua.
e Thiét hai do gian doan san xuat néu dap rng diéu kién chirng minh.
e Khoan lgi truc ti€p déng |18 dugc hwdng nhung bi mat.

Khdng phai moi khoan chi phi dugc ghi nhan trong ndi bé doanh nghiép déu dwong nhién
duoc chdp nhan. Bén yéu cau boi thuwdng can chirng minh can c& phat sinh, mirc d6 thiét hai
va mai lién hé tryc tiép gilra vi pham vdi ton that.

Theo Diéu 307 Luat Thwong mai, bén bj vi pham cé thé yéu cdu ddng thoi phat vi pham va boi
thuong thiét hai khi cé thda thuén phat phu hop, trir treong hop phap luat cé quy dinh khac.
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Khuyén nghi: Diéu khodn phat can xac dinh hanh vi vi pham, co s& tinh va mic phat. H6 so
bdi thwong can duoc t6 chirc theo tirng khoan thiét hai, kém chirng tir, tai liéu chirng minh
quan hé nhan qua va bién phap han ché tén that.

3.6. Tranh chap vé mién trach nhiém va su kién bat kha khang
Khi viéc giao hang hodc thanh toan bj gidn doan, mot bén cé thé vién dan sy kién bat kha
khang hodc can c mién trach nhiém khac.

Tuy nhién, khéng phai moi sy kién ngoai dy kién déu ty dong duoc coi la bat kha khang hodc
dd dé mién trach nhiém hop dong. Khé khan tai chinh, bién dong giad dau vao hay viéc nha
cung cap clia mot bén khéng thuc hién ding nghia vu khdng mac nhién gidi phéng bén dé
khoi trach nhiém véi doi tac.

Viéc danh gia can xem xét diéu kién phap luat ap dung, mai lién hé gitra sy kién va hanh vi vi
pham, kha ndng khac phuc, cling nhuw nghia vu thong bdo clia bén vién dan.

Doanh nghiép nén quy dinh ro:
e Trinh ty va thdi han théng bdo sy kién.
e Tailiéu chirng minh va nghia vu cap nhat tinh hinh.
e Bién phap khac phuc hoic gidm thiéu dnh hudng.
e Nghia vu tiép tuc thuc hién phan hop déng khéng bi dnh hudng.

e Quyén va nghia vu cla cac bén khi su kién kéo dai vurot qua thoi han thda thuan.

4. Th&i han khiéu nai va thi hiéu khéi kién: Hai méc thi gian can phan biét

Mot trong nhitng rui ro dang lwu y khi x{r ly tranh chdp hgp déng mua ban hang héa 1a bo 1&
thoi han thye hién quyén khiéu nai hodc thoi hiéu khai kién.

4.1. Th&i han khiéu nai theo Diéu 318 Ludt Thwong mai
Theo Diéu 318 Luat Thuwong mai 2005, néu cac bén khéng cé théa thuan khéc, thoi han khiéu
nai mac dinh d&i véi cdc nhdm vi pham thudng gap duwoc xac dinh nhu sau:
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- . Thoi han mac ., |
Loai khiéu nai ) Moc tinh
dinh

Khiéu nai vé s lvgng hang héa 3 thang K& tir ngay giao hang

Khiéu nai vé chat lwvgng hang i . .
i 6 thang Ké twr ngay giao hang
hoa

Khiéu nai vé chat lwvong hang i e e s s
L 3 thang Ké tlr ngay hét thoi han bao hanh
hoéa c6 bao hanh

. , . K& tir ngay bén vi pham phai hoan thanh
Khiéu nai vé vi pham khac 9 thang . .
nghia vu theo hgp dong
Khi€u nai vé vi pham khac c6

. 9 thang K& tir ngay hét thoi han bao hanh
bao hanh

Cac méc trén can dugc doi chiéu vai théa thudn cda céc bén va nhirng ngoai 1é duoc phap
luat quy dinh, bao gdm quy dinh lién quan dén trach nhiém cta thwong nhan kinh doanh dich
vu logistics trong trwdng hop tuong ng.

Thoi han khiéu nai la méc thoi gian lién quan dén viéc théng bao va yéu cau xtr ly vi pham.
Doanh nghiép khong nén nham Ian thoi han nay véi thoi hiéu khéi kién.

DGi voi khuyét tat an, hop dong nén quy dinh cach thong bdo khi phat hién 16i, quyén kiém
tra cha bén béan va quy trinh xac dinh nguyén nhan. Cac diéu khoan vé nghiém thu, bdo hanh
va khi€u nai can duoc ra soat dong bo dé tranh mau thuan.

4.2. Thoi hiéu khéi kién theo Diéu 319 Luit Thwong mai

Theo Diéu 319 Luat Thuong mai 2005, thoi hiéu khdi kién dp dung ddi véi tranh chap thuong
mai la 2 ndm ké tir thoi diém quyén va lgi ich hgp phap bi xdm pham, trir trwdng hop ngoai
|é theo quy dinh phap luat.

Maoc bat dau tinh thoi hiéu can dugc xac dinh dwa trén nghia vu cu thé va dién bién thuc té.
Vidu:

o DG&i vdi tién hang chuwa thanh todn, can xac dinh thoi diém nghia vu thanh todn dén
han va quyén doi tién bj xam pham.
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e DGi vai giao hang cham, can xac dinh thoi han hoan thanh nghia vu giao hang va céc
tinh tiét lién quan.

o D&ivédihang hda khdng dat chat lwong, can xem xét nghia vu cu thé, thoi diém vi pham
va thoa thuan vé kiém tra, bao hanh, khiéu nai.

o DGi vdi tién irng trwdec can hoan trd, can xac dinh cdn c& phat sinh nghia vy hoan tra
va thoi diém quyén yéu cau bj xdm pham.

Doanh nghiép khéng nén méc dinh rang thoi hiéu ludn bat dau tir ngay ky hop dong, ngay
xuat héa don hodc ngay gli céng van doi ng. Viéc xac dinh méc tinh can can c& vao ban chat
yéu ciu va ho so thuyc té.
Ngoai ra, viéc céc bén tiép tuc thuwong lvgng khdng nén dugc mac nhién coi 1a can c& lam
dirng hodc kéo dai thoi hiéu. Khi tranh chap phat sinh, doanh nghiép can xac dinh méc thoi
gian ngay tir dau va chi déng xay dwng phuong an bao vé quyén lgi phu hop.

5. L3i cham tra: Can c yéu cau va nhirng van dé can kiém soat

5.1. Co s& phép ly ctia 13i chadm tra

Diéu 306 Luat Thuwong mai 2005 quy dinh vé quyén yéu cau tra 13i khi mot bén chdm thanh
toan tién hang, thu lao dich vu hodc cac chi phi hop ly khac. Theo nguyén tac chung, I3i duoc
xac dinh trén s6 tién cham tra, twong ng vadi thoi gian chdm tra, theo mirc 13i suat no qua
han trung binh trén thij trwdng tai thoi diém thanh todn, trir trudng hop cac bén cé thda thuén
khac hodc phap luat cé quy dinh khac.

Nghi quyét s6 01/2019/NQ-HDTP dwoc néu trong tai liéu nguén la van ban can tham khao khi
xac dinh 13i, 13i suat va cac van dé lién quan trong qua trinh xét x{. Viéc ap dung cu thé can
duogc d6i chiéu véi loai tranh chap, théa thuan hop déng va quy dinh phap luat tai thoi diém
giadi quyét.

Trong thuc tién, doanh nghiép can xac dinh rd khoan tién da dén han, s6 tién con no, ngay
bat dau cham tra va thoi gian cham tra thuc té.
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5.2. Ldi chdm tra duoec tinh trén khoan tién nao?

Théng thudng, co sé tinh 1i la sé tién thudc nghia vu thanh todn da dén han nhung chua
duoc thanh todn. Néu bén mua thanh todn mét phan, sé du lam cén c tinh |3i can duogc diéu
chinh tuwong &ng theo tirng giai doan.

Hop déng nén xac dinh rd phuwong thirc phan bé khoan thanh toan va céch x{r ly phan céng
no dang c6 tranh chp. D&i vdi nghia vu thanh todn phu thudc vao nghiém thu hodc nhan da
hoé so hop |18, doanh nghiép can Iwu tai liéu chirng minh thoi diém diéu kién thanh toan duorc
dép rng.

5.3. C6 thé tinh l3i trén tién phat vi pham va tién boi thwérng khong?
Doanh nghiép can phan biét khodn no tién hang véi khoan tién phat sinh tir ché tai.

Theo ndi dung An 1é s6 09/2016/AL dwoc dan chiéu trong tai liéu ngudn, trong tinh huéng én
|& vé hop dong mua ban hang hoa, khdng tinh I3i trén tién phat vi pham va tién boéi thudong
thiét hai. Do d6, khéng nén tu dong dp dung cung mot cdng thirc 13i chdm tra cho tat ca céc
khodn phai trad phat sinh tir tranh chép.

Khi xy dung yéu cau thanh toan, doanh nghiép nén tach riéng tién hang, |13i chadm tr3, tién
phat va tién boéi thudng; xac dinh cdn cl, thoi gian va phwong phép tinh déi véi tirng khoan.

6. Lwa chon ché tai phi hop: Khéng phai vi pham nao ciing cdn chdm dirt hop déng

Ngoai phat vi pham, béi thudng thiét hai va |13i cham tra, Luat Thwong mai con quy dinh cac
ché tai nhu budc thuc hién dang hop déng, tam ngirng thuc hién, dinh chi thuc hién va hay
bé hop dong.

Viéc lia chon ché tai nén gan véi muc tiéu thwong mai va mirc d6 dnh hudng ctia vi pham.

N&u hang hda van can thiét va 16i cé thé khic phuc, yéu cau thyc hién dung hop dong hoidc
giao bl cd thé phu hop hon viéc chdm dirt quan hé. Nguoc lai, khi vi pham anh hudng nghiém
trong dén muc dich giao dich hodc viéc ti€p tuc thuc hién khdng con kha thi, doanh nghiép
can danh gid can c& 4p dung ché tai manh hon.

Trudc khi tuyén bé tam ngirng, dinh chi hodc hiy bé hop déng, doanh nghiép can ra soét:

e Can c& phdp luat va diéu khodn hgp déng cho phép ap dung.
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o Nghia vu théng bdo va thoi diém théng bao.

e Pham vi nghia vu bi anh huwdng.

e HAau qud phéap ly cla viéc chdm dirt va nghia vu hoan tra.

e Tac ddong dén don hang dang thuc hién va quan hé vai khach hang khéc.

Mét tuyén bd hdy bd hodc dinh chi thiéu cdn clr c6 thé khién chinh bén dua ra tuyén bd phai
ddi mat véi yéu cau trach nhiém do vi pham hop dong.

7. Gidi quyét tranh chap: Thuong lvong, hoa gidi, trong tai hay Téa an?

Diéu 317 Luat Thuwong mai 2005 ghi nhan cac hinh thirc gidi quyét tranh chap thuong mai gébm
thuong lwgng, hoa giai, trong tai va Toa an.

Mbi phuong thirc cé wu diém va diéu kién ap dung riéng.
Phuwong thirc U'u diém Diém can can nhic

Linh hoat, cé thé tiét kiém chiphiva Can ghi nhan rd két qua; khéng dé qua

Thuong luong N AL . 2t b pin
duy tri quan hé kinh doanh trinh thwong lwvgng lam bo 1& thoi hiéu

Cé bén trung gian hd tro tim Can xac dinh co ché hoa giai va gia tri

Hoa giai L. . s e a s
phuong an giadi quyét phdp ly cia két qua
Trong tai Cho phép lua chon t6 chirc, quy tic Can cé thoéa thuan trong tai hop 1&; phai
thwong mai  va dia diém trong tai phu hop can nhac chi phi va kha ndng thi hanh
. Cé trinh ty t6 tung theo luat dinh va Can xac dinh ding thdm quyén, thd tuc,
0a an

co ché thi hanh ban 4n thoi gian va hd so chirng cir

Viéc lya chon co ché giai quyét tranh chap nén dugc thyc hién ngay tir giai doan dam phén
hop dong, thay vi chi xem xét khi mau thudn da phat sinh.

Dai véi hop ddng gitra doanh nghiép Viét Nam va doanh nghiép FDI, diéu khoan giadi quyét
tranh chap can duoc soan thdo rd rang vé co quan giai quyét, dia diém, ngén ngit, luat ap
dung khi cé yéu t8 nudc ngoai va phuong thire glri théng bao.
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Dic biét, doanh nghiép nén tranh quy dinh déng thoi Toa an va Trong tai theo céch tao ra
mau thuin vé tham quyén hodc gay kho khan khi thue thi digu khoan giai quyét tranh chap.

8. Gidi phap quan tri rli ro hgp déng mua ban hang héa

Quan tri hop ddng hiéu qua 1a mdt quy trinh xuyén sudt tir khau phé duyét giao dich dén khi
hoan thanh nghia vu. Doanh nghiép khéng nén chi luu gitt ban hgp déng da ky hodc giao toan
bé trach nhiém x{r ly tranh ch3p cho bd phan phap ché khi sy c6 d3 xay ra.

8.1. Trwdc khi ky hop déng

Doanh nghiép nén:
e Xac minh tu cach phap ly, thong tin d&i tac va thdm quyén cla ngudi ky.
e Xac dinh rd hang hda, s6 luvgng, thong s6 k§ thuat va tiéu chudn chat luvgong.
e Thda thuan gia, thué, chi phi van chuyén va diéu kién thanh toan.
e Quy dinh dia diém giao hang, thoi diém chuyén giao rdi ro va quyén sé hitu.
o Thiét k& quy trinh kiém tra, nghiém thu, bdo hanh, déi tra.
o Ra soat diéu khoan vé |13i cham tra, phat vi pham va bdi thuong.

o Lua chon co ché gidi quyét tranh chap va dau madi ti€p nhan thong bao phap ly.

8.2. Trong qua trinh thyc hién hop déng

Cac bo phan lién quan can luu gitt day dd don dit hang, xac nhan don hang, phu luc sira doi
va tai liéu giao nhan.

D6i vdi hang hda, can chuan hda bién ban giao nhan, nghiém thu, phiéu ghi nhan 16i va két
qua kiém tra chat lvgng. D8i vai thanh toén, can ghi nhan ngay nhan hdéa don, ngay nhan du
h6 so, ngay dén han va sé du céng no.
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Khi cé vi pham, théng bdo can duoc glri qua phuong thirc cé thé chirng minh ndi dung, thoi
diém glri va viéc tiép nhan. Cac tai liéu lién quan dén bién phap khac phuc va han ché tén that

cling nén duoc luu gitt ngay khi sy viéc xay ra.

8.3. Khi tranh chap phét sinh

Doanh nghiép nén trién khai déng thdi cac cong viéc sau:

1.

2.

Xac dinh nghia vu bi vi pham va diéu khodn hop déng lién quan.

Lap bang thoi gian vé giao nhan, nghiém thu, thanh todan, khi€u nai va céc thdng béo.
Tach riéng yéu cau tién hang, |13i chdm trd, phat vi pham va bodi thudng thiét hai.

Xac dinh thoi han khiéu nai va thoi hiéu khéi kién cé lién quan.

B3o toan hop déng, email, dit liéu hé thng, chirng tir k& todn va két qua kiém dinh.
Danh gia kha nang thuwong lvgng, hoa giai, trong tai hodc khéi kién.

Xay dung phuong an han ché tén that va bao vé quyén lgi hop phap.

8.4. Phan cong trach nhiém ndi bo

Mét md hinh quan trj thuc té€ c6 thé phan céng nhu sau:

BO phan Trach nhiém chinh

Kinh doanh / Mua hang  Theo d&i don hang, lich giao nhan, trao déi vdi déi tac

Kho / San xuat / Ky thuat  Kiém tra hang hda, 1ap bién ban, lvu mau va ghi nhan 16i

Tai chinh / K& toan

Phap ché

Theo ddi cong ng, thoi han thanh toan va tinh toan cac khoan
phai thu

Ra soat hop doéng, théng bdo vi pham, thoi han khiéu nai va
phuwong an giadi quyét
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Phé duyét phuong an khac phuc, chdm dit hop dong hoic khoi

Ban diéu hanh N . .
kién theo tham quyén

D&i v&i doanh nghiép FDI, can can nhac thém quy trinh bdo cdo song ngit, phé duyét ndi bo
theo tap doan va hé théng luu trit hd so dé bao dam chirng cr c6 thé dugc truy xuat khi can
thiét.

9. Checklist ra soat hgp déng mua ban hang héa trwéc khi ky
Doanh nghiép c6 thé sir dung checklist dudi day trong quy trinh thdm dinh va phé duyét hop
dong.

e Xac minh phap nhan, ngudi ky va thdm quyén dai dién.

e MO0 ta hang hda, tiéu chuan kj thuat, s6 lwvong va dung sai.

e Xac dinh gia, thué, chi phi van chuyén va diéu kién thanh toén.

e Quy dinh dia diém, thdi han giao hang va thoi diém chuyén giao rdi ro.

e Thiét 1ap quy trinh kiém tra, nghiém thu va 1ap bién ban giao nhan.

e Quy dinh thoi han khiéu nai, bao hanh, déi tra va x& ly khuyét tat an.

e Xac dinh quyén mua hang thay thé va phuong an xt ly giao hang cham.
e Lam rd 13i chdm trd va phwong phap xac dinh khoan tién qua han.

e Rasoat diéu khoan phat vi pham theo gi¢i han phap luét.

e Quy dinh bdi thudng thiét hai, chirng cr va nghia vu han ché tén that.

e Thiét 1ap co ché& mién trach nhiém, bat kha khang va nghia vu thong béo.
e Lam rd quyén tam ngirng, dinh chi, hay bd va hiu qua cham dut.

e Luwa chon co ché thuong lugng, hoa gidi, trong tai hodc Toa én.

e Xac dinh dau méi théng bdo va phuong thirc chirng minh viéc giti, nhan.
o Thiét 1ap quy trinh lwu trir ho so, ddi chiéu cong no va canh bdo thoi han.

Checklist nay nén duoc diéu chinh theo loai hang hda, quy mé giao dich va dac thu van hanh
cla tirng doanh nghiép.
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10. K&t luan
Tranh chdp hop déng mua ban hang hoa ndi dia khéng chi la van dé xac dinh bén nao ding
hodc sai. K&t qua x& ly con phu thudc vao chat luvgng diéu khodn hop déng, qué trinh thuc

hién nghia vu, viéc bao toan ching clr va khad nang xac dinh dung cdc méc thoi gian phap ly.

Dai véi doanh nghiép Viét Nam va doanh nghiép FDI, ba wu tién can duoc dat ra la:

Thi& nhat, soan thao hop ddng du cu thé. Cac diéu khoan vé hang hda, giao nhan, nghiém thu,

thanh toan, ché tai va gidi quyét tranh chap can duoc thiét k& phu hop véi giao dich thyc té.

Thr hai, quan tri thoi han va chirng clr. Doanh nghiép can theo dai riéng thoi han khiéu nai,

thoi hiéu khai kién, ngay dén han thanh toan va ho so chirng minh vi pham.

Thir ba, lvong hda yéu cau cé can ci. Tién hang, 1di cham trd, phat vi pham va boi thudong
thiét hai cdn dwoc phan loai, tinh todn va chirng minh theo dung co sé phép ly twong &ng.

Quan tri hop déng nén duoc xem 1a mdt quy trinh lién tuc, bat dau trudce khi ky két va kéo dai

dén khi cac bén hoan thanh nghia vu. Pay 13 nén tang giip doanh nghiép giam thiéu chi phi

tranh chap, duy tri quan hé thuwong mai va nang cao kha ndng bado vé quyén loi hop phép khi
phét sinh bat déng.

Cén c phap ly tham khao

1.

Ludt Thuwong mai s6 36/2005/QH11. Van ban hop nhat s6 113/VBHN-VPQH ngay
27/8/2025 vé Luat Thwong mai.

B6 luat Dan sw 2015.

BO luat T8 tung dan sy va cac quy dinh lién quan dén thdm quyén, trinh ty giai quyét
tranh chap.

Luat Trong tai thwong mai 2010.

Nghi quyét s& 01/2019/NQ-HDTP vé hwdng din ap dung mot s quy dinh vé 13i, I3
suat va phat vi pham.

An 1é s6 09/2016/AL vé I3i cham tra, tién phat vi pham va boi thwong thiét hai trong
tinh huéng an |1é tuvong rng.

Lwu y phap ly: Bai viét cung cap théng tin tdng quan nham hd trg doanh nghiép nhan dién va

quan tri rdi ro hgp déng. Viéc ap dung quy dinh phap luat can can cr vao ndi dung hop déng,

ban chat giao dich, tinh tiét vu viéc va phép luat cé hiéu lyc tai thoi diém lién quan. BFSC
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khuyén cdo ngudi doc khdng sir dung ndi dung duoc dé cap trong bai viét dé thay thé y kién
tu van phap ly cho mét giao dich hodc tranh chap cu thé.

Lién hé tw van:

Moi yéu cau tu van vé hgp ddéng mua ban hang hdéa ndi dia tai Viét Nam theo quy dinh cua
phép luat Viét Nam, tw van gidi quyét tranh chap phat sinh tir hoat déng mua ban hang héa
tai n6i dia Viét Nam, vui long lién hé véi Ban thu ky Cong ty luat TNHH BFSC tai Ha NGi theo
s6 dién thoai (+84-24) 7108 2688 (mdy |é: 101) hodc Email: info@bfsc-law.com.

Moi trao d6i vé bai viét, vui long lién hé vdi tac gia bai viét: Luat s Phan Quang Chung | E-
mail: chung.phan@bfsc-law.com
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DOMESTIC SALE OF GOODS DISPUTE IN VIETNAM: LEGAL RISKS AND PRACTICAL
SOLUTIONS FOR BUSINESSES

1. Overview: Commercial Disputes Often Begin with Operational Issues

Contracts for the sale of goods underpin a wide range of business activities in Vietham, from
the supply of raw materials, machinery and components to manufacturing, distribution and
retail operations. Despite the existence of a signed contract and an established commercial
relationship, disputes may arise from seemingly routine matters, including product
specifications, delivery schedules, acceptance procedures and payment documentation.

Not every contractual dispute results from an intentional breach. In many cases, the
underlying causes are ambiguous contractual provisions, inconsistent operational procedures
or inadequate records of contract performance.

For domestic sale of goods transactions governed by Vietnamese law, the Law on Commerce
2005 is a principal source of legal regulation. The Civil Code 2015 may also apply on a
supplementary basis, as appropriate, together with relevant sector-specific legislation and
procedural rules.

Common categories of disputes include:

e Goods that fail to meet contractual specifications, quality standards or quantity
requirements.

¢ Late delivery, short delivery, incorrect goods or failure to deliver.

¢ Delayed payment, refusal to pay or disputed set-offs against outstanding balances.

o Disputes concerning contractual penalties, late payment interest and damages.

o Warranty claims, returns, rejection of goods, suspension or termination of contracts.

o Disputes concerning complaint periods, limitation periods for commencing
proceedings and evidentiary requirements.

A critical point is that a party's allegation that its counterparty has breached the contract
does not automatically entitle it to suspend all of its own obligations or impose every
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remedy it considers appropriate. The parties' rights and obligations must be assessed by
reference to the contract, applicable law and the evidence available.

Effective contract management therefore extends beyond drafting contractual terms. It
requires procedures for identifying breaches, giving notices, mitigating losses and preserving
evidence throughout the contractual relationship.

2. Legal Framework Governing Sale of Goods Disputes in Vietnam

2.1. Key legal instruments
When assessing a domestic sale of goods dispute, businesses should first identify the nature
of the transaction and determine which legal provisions apply.

The principal legal instruments and regulatory areas include:

+ Law on Commerce No. 36/2005/QH11: Governs commercial activities, including sale
of goods, contractual performance, commercial remedies, complaints and dispute
resolution.

¢ Civil Code 2015: Provides supplementary rules on contract formation, interpretation,
performance and civil liability, to the extent applicable.

¢ Law on Commercial Arbitration 2010: Relevant where the parties have a valid
arbitration agreement and seek to resolve their dispute through commercial
arbitration.

o Civil Procedure Code: Governs court jurisdiction and civil and commercial litigation
procedures.

¢ Sector-specific legislation: May include regulations on product quality, technical
standards, measurement, product safety and requirements applicable to particular
categories of goods.

Businesses should verify the applicable consolidated text of the Law on Commerce and check
for any amendments, implementing instruments or other relevant provisions in force at the
time of the transaction and alleged breach.
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2.2. Identifying the correct legal basis for a claim
Not every claim arising from a commercial contract has the same legal basis.

For example, a claim for payment of the purchase price is distinct from a claim for damages
arising from defective goods. Similarly, a claim for interest on an overdue payment obligation
must be distinguished from a claim for contractual penalties or damages.

Mischaracterising a claim may result in the incorrect application of legal conditions,
calculation methods or relevant time limits.

For foreign-invested enterprises (FIEs), additional considerations may arise where a
transaction contains foreign elements, including applicable law, dispute resolution
jurisdiction, language and the recognition or enforcement of an arbitral award or court
judgment.

However, foreign ownership alone does not displace the general principles applicable to
domestic sale of goods transactions governed by Vietnamese law.

3. Six Common Categories of Disputes and How to Manage Them

3.1. Disputes over quality, specifications and quantity

Quality disputes commonly arise where delivered goods fail to comply with contractual
specifications, approved samples or agreed quality standards. Other issues include shortages,
incorrect product types, transit damage and defects discovered only after the goods have
been put into use.

A frequent source of disagreement is the timing and method of inspection. Where the
contract does not clearly specify sampling procedures, testing methods, acceptance criteria
or the handling of non-conforming goods, the parties may disagree on whether a breach has
occurred.

As a general principle, the seller must deliver goods that conform to the contract, subject to
the applicable legal provisions and agreed terms. Whether the goods are non-conforming
must be assessed in light of the contractual commitments, technical documentation, delivery
conditions and available evidence.
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Businesses should consider the following measures:

o Clearly specify the goods, product codes, technical specifications and applicable
guality standards.

o Define acceptable tolerances, testing methods and acceptance criteria.

e Establish inspection periods, sampling procedures and rights to independent testing
or expert assessment.

¢ Specify remedies for defective, short-delivered or otherwise non-conforming goods.

o Distinguish between defects discoverable upon delivery and latent defects that
emerge or become apparent during use.

Delivery records, inspection reports, photographs, batch or serial number records and
evidence of storage conditions may be important in substantiating a claim. Complaints made
only by telephone, without written confirmation or supporting records, may be difficult to
prove in subsequent proceedings.

3.2. Late delivery, short delivery or failure to deliver

Failure to deliver goods on time may disrupt manufacturing schedules, distribution operations
and the buyer's own contractual commitments to its customers. Depending on the
circumstances and supporting evidence, resulting losses may include replacement
procurement costs, additional storage expenses or losses caused by operational interruption.

When a dispute arises, the parties should examine:
e The agreed delivery deadline and any shipment schedule for successive batches.
o Whether the buyer has satisfied any conditions precedent to delivery.

e The allocation of responsibility for transportation, loading, unloading, storage and
insurance.

¢ The cause of the delay and whether a statutory exemption from liability may apply.

¢ The availability of remedies, including specific performance, delivery of outstanding
goods, contractual penalties, damages or contract cancellation.
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The Law on Commerce provides for several remedies for contractual breaches. However, the
legal conditions and consequences of each remedy differ. In particular, suspension,
termination or cancellation must be assessed against the applicable statutory grounds or valid
contractual provisions, rather than the unilateral view that a breach is sufficiently serious.

Practical recommendation: Contracts should specify delivery schedules, procedures for
notifying anticipated delays, rights to procure substitute goods and responsibility for
shortages. For goods essential to manufacturing operations, businesses should establish
contingency supply arrangements and early-warning procedures to reduce the risk of
disruption.

3.3. Payment and outstanding balance disputes

Payment disputes do not arise solely from a buyer's failure to pay on time. The parties may
also disagree over the completeness of payment documents, acceptance conditions,
allocation of payments already made or the right to deduct amounts from outstanding
invoices.

A common scenario involves a buyer withholding payment because it considers the goods
defective, while the seller maintains that the payment obligation has fallen due and claims
late payment interest.

In such circumstances, the payment obligation must be distinguished from separate claims
for contractual penalties or damages. A buyer's complaint against the seller does not
automatically extinguish its payment obligation. Any deduction, set-off or withholding must
be assessed under the contract and applicable law.

To reduce uncertainty, contracts should address:

¢ Payment due dates and the events triggering the payment obligation.

Required supporting documents and the period for reviewing them.
e Procedures for reconciliation and confirmation of outstanding balances.
¢ The allocation of partial payments.

¢ Treatment of undisputed amounts.
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¢ Conditions under which payment may be withheld where only part of a shipment or
invoice is disputed.

For transactions involving multiple purchase orders or invoices, periodic account
reconciliation and written balance confirmations can help reduce disagreements over the
amount outstanding.

3.4. Warranty claims, returns and latent defects
A warranty clause that specifies only the warranty period, without establishing an
implementation procedure, may be insufficient to resolve disputes when defects arise.

Contracts should address the commencement and expiry of the warranty period, covered
defects, exclusions, response times, repair or replacement deadlines and the allocation of
associated costs.

For latent defects, businesses should distinguish acceptance upon delivery from the later
discovery of defects during operation. A delivery or acceptance record should not
automatically be treated as excluding every subsequent quality claim where the contract and
applicable law do not support that conclusion.

Importantly, the warranty period and the complaint periods under the Law on Commerce
are related but distinct concepts. Businesses should address them separately and ensure that
inspection, acceptance, warranty and complaint provisions operate consistently.

3.5. Contractual penalties and damages
Contractual penalties and damages are separate remedies subject to different legal
requirements.

Under Article 300 of the Law on Commerce 2005, contractual penalties generally require an
agreement between the parties, except where otherwise provided by law. Article 301
generally caps the penalty at 8% of the value of the contractual obligation breached, subject
to statutory exceptions.

A provision stating that “every breach shall incur a penalty of 10% of the total contract value”
may therefore create enforceability risks. The calculation base must also be properly
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identified: the relevant amount is generally the value of the breached contractual obligation,
rather than automatically the entire contract value.

Damages are governed principally by Articles 302—305 of the Law on Commerce. The relevant
considerations include the contractual breach, actual loss, the causal connection between the
breach and the loss, the burden of proving damages and the obligation to mitigate loss.

Depending on the circumstances and supporting evidence, potentially recoverable losses may
include:

o Costs of procuring substitute goods.

Inspection, sorting, transportation or disposal costs associated with defective goods.
e Repair, replacement and remediation expenses.

e Losses resulting from production interruptions, where the applicable legal
requirements are satisfied.

o Direct profits that would otherwise have been earned but for the breach.

Not every expense recorded internally by a business will necessarily qualify as recoverable
damages. The claimant must establish the legal basis for the claim, the amount of loss and
the requisite causal connection.

Under Article 307 of the Law on Commerce, the injured party may generally claim both
contractual penalties and damages where a valid penalty agreement exists, subject to
applicable statutory exceptions.

Practical recommendation: Penalty clauses should identify the relevant breach, calculation
base and penalty amount or formula. Damages claims should be supported by itemised
evidence, relevant documentation and records demonstrating causation and reasonable loss
mitigation measures.

3.6. Exemptions from liability and force majeure
When delivery or payment is disrupted, a party may seek to rely on force majeure or another
statutory ground for exemption from contractual liability.
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However, not every unforeseen event automatically constitutes force majeure or relieves a
party of liability. Financial difficulties, fluctuations in input prices or a supplier's failure to
perform do not, by themselves, necessarily exempt the affected party from its obligations to
its contractual counterparty.

The assessment should consider the applicable statutory requirements, the connection
between the event and the alleged breach, the possibility of mitigation and compliance with
any notification obligations.

Contracts should clearly address:
¢ The procedure and deadline for notifying the event.
e Supporting evidence and ongoing reporting obligations.
¢ Measures to mitigate or remedy the impact.
e Continued performance of unaffected contractual obligations.

e The parties' rights and obligations if the disruption continues beyond an agreed
period.

4. Complaint Periods and Limitation Periods: Two Critical Time Limits

One of the principal risks in managing sale of goods disputes is failing to comply with the
applicable complaint period or limitation period for commencing proceedings.

4.1. Complaint periods under Article 318 of the Law on Commerce

Under Article 318 of the Law on Commerce 2005, where the parties have not agreed
otherwise, the default complaint periods for common categories of claims are generally as
follows:

. Default . .
Type of complaint . Starting point
period

Complaints concerning quantity 3 months From the date of delivery
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Complaints concerning quality 6 months From the date of delivery

Quality complaints where a

) 3 months From the expiry of the warranty period
warranty applies

. . From the date the breaching party was
Complaints  concerning  other

9 months required to perform its contractual
breaches

obligation

Complaints  concerning  other

. 9 months From the expiry of the warranty period
breaches where a warranty applies

These periods must be considered alongside the parties' contractual arrangements and any
statutory exceptions, including the relevant provisions concerning liability of logistics service
providers where applicable.

A complaint period concerns the notification and pursuit of a claim in accordance with the
applicable legal framework. It should not be confused with the limitation period for
commencing legal proceedings.

For latent defects, contracts should establish notification procedures, the seller's inspection
rights and mechanisms for determining the cause of the defect. Acceptance, warranty and
complaint provisions should be reviewed together to avoid inconsistencies.

4.2. Limitation period for initiating proceedings under Article 319

Under Article 319 of the Law on Commerce 2005, the limitation period for commercial
disputes is generally two years from the time the lawful rights and interests of the affected
party are infringed, subject to statutory exceptions.

The commencement date must be assessed in light of the specific obligation and the facts of
the case. For example:

¢ Unpaid purchase price: ldentify when payment fell due and when the right to
payment was infringed.

e Late delivery: Determine the contractual delivery deadline and the relevant
circumstances of non-performance.
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¢ Non-conforming goods: Examine the specific obligation, the timing of the breach and
the contractual inspection, warranty and complaint arrangements.

¢ Refund of an advance payment: Determine the legal basis for the refund obligation
and when the relevant right was infringed.

Businesses should not assume that the limitation period always begins on the contract
execution date, invoice date or date of a payment demand. The starting point depends on the
nature of the claim and the supporting facts.

Nor should ongoing negotiations automatically be assumed to suspend or extend the
limitation period. Once a dispute arises, businesses should identify the relevant deadlines
promptly and develop an appropriate strategy to protect their rights.

5. Late Payment Interest: Legal Basis and Key Considerations

5.1. Legal basis for late payment interest
Article 306 of the Law on Commerce 2005 addresses the right to claim interest where a party
delays payment for goods, service fees or other reasonable expenses.

As a general rule, interest may be claimed on the overdue amount for the period of delay at
the average overdue debt interest rate prevailing in the market at the time of payment, unless
the parties have agreed otherwise or applicable law provides otherwise.

Resolution No. 01/2019/NQ-HDTP is among the instruments relevant to the determination of
interest and related issues in judicial proceedings. Its application should be assessed in light
of the nature of the dispute, the contractual terms and the legal provisions applicable at the
relevant time.

Businesses should establish the amount that has fallen due, the outstanding balance, the
commencement date of the delay and the actual period of non-payment.

5.2. What amount may be subject to interest?

In general, the calculation base is the amount that has fallen due but remains unpaid. Where
partial payments have been made, the outstanding balance should be adjusted accordingly
for each relevant period.
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Contracts should specify how payments are allocated and how disputed portions of an
outstanding balance are treated. Where payment is conditional upon acceptance or receipt
of complete and valid supporting documents, the parties should preserve evidence showing
when those conditions were satisfied.

5.3. Can interest be charged on contractual penalties and damages?
Businesses should distinguish overdue purchase price obligations from amounts arising as
contractual remedies.

As discussed in the source material, Precedent No. 09/2016/AL addresses a specific sale of
goods scenario in which interest was not awarded on contractual penalties and damages. The
precedent should not be interpreted as automatically determining every dispute involving
these categories of payment; its factual and legal scope must be examined before application.

Accordingly, businesses should not automatically apply the same late payment interest
formula to every amount claimed in a commercial dispute.

A payment demand should separately identify the purchase price, late payment interest,
contractual penalties and damages, with the legal basis and calculation method specified for
each category.

6. Selecting Appropriate Remedies: Termination Is Not Always the Best Option

In addition to contractual penalties, damages and late payment interest, the Law on
Commerce provides for remedies including specific performance, suspension, termination
and cancellation of contracts.

The appropriate remedy should reflect the commercial objective and the impact of the
breach.

Where the goods remain commercially necessary and the defect can be remedied, requiring
performance or delivery of the outstanding goods may be preferable to ending the
relationship. Conversely, where the breach materially affects the transaction's purpose or
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continued performance is no longer viable, the business should assess whether a more
substantial remedy is available.

Before suspending, terminating or cancelling a contract, businesses should review:
e The statutory and contractual grounds for the proposed remedy.
e Applicable notification requirements and timing.
e The scope of the affected obligations.
¢ The legal consequences of termination, including any restitution obligations.
e The impact on ongoing purchase orders and other commercial relationships.

A purported cancellation or termination without a sufficient legal basis may expose the party
invoking it to a claim for breach of contract.

7. Dispute Resolution: Negotiation, Mediation, Arbitration or Court Proceedings?

Article 317 of the Law on Commerce 2005 recognises negotiation, mediation, commercial
arbitration and court proceedings as methods of resolving commercial disputes.

Each method has different advantages and requirements.
Method Advantages Key considerations

Flexible, potentially cost-effective Outcomes should be documented;
Negotiation and conducive to preserving negotiations must not cause the parties
commercial relationships to overlook applicable limitation periods

An independent mediator may help The applicable mediation mechanism
Mediation the parties identify a mutually and legal effect of the settlement should
acceptable solution be considered
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Allows the parties to select an A valid arbitration agreement s

Commercial . S ) .
bitrati appropriate institution, procedural required; costs and enforceability
arbitration
rules and seat of arbitration should be assessed
Court Governed by statutory procedures Jurisdiction, procedural requirements,
our

. and supported by the applicable time and evidentiary preparation must
proceedings . .
judgment enforcement framework be considered

The dispute resolution mechanism should ideally be agreed during contract negotiations,
rather than considered only after a disagreement has escalated.

For contracts involving Vietnamese businesses and foreign-invested enterprises, the dispute
resolution clause should clearly address the competent forum, seat or place of proceedings,
language, governing law where foreign elements are present, and the method of serving
notices.

Businesses should avoid inconsistent provisions that purport to assign jurisdiction to both
arbitration and the courts without clearly defining their respective roles.

8. Contract Risk Management: Practical Measures for Businesses

Effective contract management is a continuous process, beginning with transaction approval
and continuing until the parties have completed their obligations. Businesses should not limit
contract management to retaining signed agreements or leave all responsibility to the legal
department after a dispute has already arisen.

8.1. Before signing the contract
Businesses should:

o Verify the counterparty's legal status, identity and signatory authority.
¢ Clearly define the goods, quantities, technical specifications and quality standards.
e Agree on price, taxes, transportation costs and payment terms.

o Specify the delivery location, transfer of risk and transfer of title, as appropriate.
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o Establish inspection, acceptance, warranty and return procedures.

e Review provisions concerning late payment interest, contractual penalties and
damages.

e Select a dispute resolution mechanism and designate authorised contacts for legal
notices.

8.2. During contract performance
Relevant teams should retain purchase orders, order confirmations, amendments and
delivery records.

For goods, businesses should standardise delivery receipts, acceptance reports, defect
reports and inspection records. For payments, they should record invoice receipt dates, dates
on which complete supporting documents are received, payment due dates and outstanding
balances.

Where a breach occurs, notices should be sent through a method that allows the sender to
demonstrate the content, dispatch date and receipt, where relevant. Records of remedial
measures and loss mitigation should also be preserved as the events unfold.

8.3. When a dispute arises
Businesses should take the following steps:

1. ldentify the breached obligation and the relevant contractual provisions.
2. Prepare a chronology of delivery, acceptance, payment, complaints and notices.

3. Separate claims for the purchase price, late payment interest, contractual penalties
and damages.

4. ldentify the applicable complaint periods and limitation periods for commencing
proceedings.

5. Preserve contracts, emails, system records, accounting documents and inspection
reports.

6. Assess negotiation, mediation, arbitration and litigation options.
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7. Develop a strategy to mitigate losses and protect the business's lawful interests.
8.

8.4. Internal allocation of responsibilities
A practical allocation of responsibilities may be structured as follows:

Department Primary responsibilities

Monitor orders, delivery schedules and communications with
Sales / Procurement i
counterparties

Warehouse / Production / Inspect goods, prepare reports, retain samples and document
Technical defects

. . Monitor receivables, payment deadlines and relevant
Finance / Accounting .
calculations

. Review contracts, issue breach notices, monitor deadlines and
Legal / Compliance ) ] .
assess dispute resolution options

Approve remediation, termination or litigation strategies within
Management .
the relevant authority framework

Foreign-invested enterprises may also need bilingual reporting procedures, group-level
approval processes and document retention systems to ensure that relevant evidence can be
retrieved efficiently when disputes arise.

9. Contract Review Checklist for Sale of Goods Agreements

Businesses may use the following checklist when reviewing and approving sale of goods
contracts.

o Verify the legal entity, signatory and authority to represent the counterparty.
o Specify the goods, technical standards, quantities and acceptable tolerances.

o Define the price, taxes, transportation costs and payment terms.
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o Specify delivery locations, delivery deadlines and transfer of risk.

e Establish inspection, acceptance and delivery documentation procedures.

¢ Address complaint periods, warranties, returns and latent defects.

o Define substitute procurement rights and remedies for late delivery.

¢ Specify late payment interest and the method for calculating overdue amounts.
e Ensure contractual penalty provisions comply with applicable legal limits.

o Address damages, evidentiary requirements and loss mitigation obligations.

o Establish force majeure, exemption from liability and notification provisions.

¢ Define suspension, termination, cancellation and their legal consequences.

¢ Select negotiation, mediation, arbitration or court proceedings as appropriate.
o Designate authorised notice recipients and methods for proving dispatch and receipt.

e Establish document retention, account reconciliation and deadline monitoring
procedures.

The checklist should be adapted to the nature of the goods, the size of the transaction and
the business's operational requirements.

10. Conclusion

Domestic sale of goods disputes in Vietnam are not merely questions of which party is right
or wrong. Their outcomes may also depend on the quality of the contractual provisions, the
parties' performance, the preservation of evidence and the accurate identification of legally
relevant deadlines.

For Vietnamese businesses and foreign-invested enterprises, three priorities are particularly
important.

First, draft clear and transaction-specific contracts. Provisions on goods, delivery,
acceptance, payment, remedies and dispute resolution should reflect the actual commercial
arrangement.
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Second, manage deadlines and evidence proactively. Businesses should separately monitor
complaint periods, limitation periods for commencing proceedings, payment due dates and
the documents required to substantiate a breach.

Third, quantify claims on a properly supported legal basis. The purchase price, late payment
interest, contractual penalties and damages should be distinguished and calculated in
accordance with the relevant legal requirements.

Contract management should be treated as an ongoing business process, beginning before
execution and continuing until the parties have fulfilled their obligations. This approach can
help reduce dispute-related costs, preserve commercial relationships and strengthen a
business's ability to protect its lawful interests when disagreements arise.
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Disclaimer: This article provides general legal information for businesses seeking to identify
and manage contractual risks. The application of Vietnamese law depends on the contractual
terms, the nature of the transaction, the facts of the dispute and the legislation in force at the
relevant time. This publication does not constitute legal advice in relation to any specific
transaction or dispute.
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Contact:

For any inquiries regarding legal advice on domestic sale and purchase of goods in Vietham
under Vietnamese law, or assistance in resolving disputes arising from domestic sale and
purchase transactions in Vietnam, please contact the Secretariat of BFSC Law Firm LLC in
Hanoi at (+84-24) 7108 2688 (ext. 101) or by email at info@bfsc-law.com.

For any inquiries or comments regarding this article, please contact the author, Lawyer Phan
Quang Chung |E-mail: chung.phan@bfsc-law.com




